…where a man has purchased an article he expects to have control of it, and there must be some clear and explicit agreement to the contrary to justify the vendor in saying that he has not given the purchaser his license to sell the article or to use it wherever he pleases as against himself. Policy Clinic. The book appears to be an elaboration of the authors' earlier works, mainly on digital exhaustion. 1 As such, it provides a theoretical exploration that revolves around the exhaustion principle 2 and the potential it holds to maintain "property as a smart policy" in the digital economy (p. 33). It is not until the final chapter, however, that another underlying key theme is further revealed: the "end of ownership" and the shift towards a licence-driven regime within the context of the "shared economy" business model. This is indeed a timely and accurate observation that succinctly summarises the challenges posed for a property based system: you might no longer own a car or a house, but you are able to only use this on a "pay-as you go" basis, through your subscription with Uber or AirBnB. The exhaustion doctrine is an accepted limitation to intellectual property rights, namely once a given product has been sold under the authorisation of the IP owner, the owner can no longer control the distribution or resale of the product. The owner's IP rights are said to be "exhausted".
This book can be divided in three major parts. First, Chapters 1, 2 and 3 are intended to set the scene for the reader and explain the narrower scope of property in the digital economy. In the remainder of the book, the authors do a great job at explaining the legal (Chapters 4, 5, 6 and 9) and technological limitations (Chapters 7 and 8) that are imposed on the idea of "digital ownership", which leads to the third part (Chapter 10), namely the concluding remarks and a few suggestions towards reinstating the notion of "property" in the digital era. In what follows, I highlight specific parts of the book that demonstrate both rigour and weakness in argument.
Chapter 2 introduces the reader to the main concepts that underpin the core argument put forth here: property, as a key theme that can support the consumer's expectations in the digital economy while retaining the ability to internalise externalities. 3 The property rhetoric followed here is not an absolutist one, although there are still certain risks lurking that are not fully addressed, such as the incentives and access trade-off as a booster for digital economy. 4
Chapters 4 and 5 draw heavily from a paper by Perzanowski and Hoofnagle, 5 which provides empirical evidence and seeks to understand howif at all -a consumer's preferences are shaped by the limited information she receives; contrary to her experience under the traditional "ownership status" from past (offline) purchases, what follows an online purchase is a restricted ("contingent") access to digital goods/services. Chapter 5 in particular maintains a strong focus on how deceptive means can redefine the concept of "property" This is indeed an accurate observation that summarises well how smart devices employing opaque algorithms are able to utilise all user-related data to downgrade the consumer's bargaining position in negotiating for rights transferred through a purchase. At the same time, although the authors condemn a mostly compartmentalised understanding of ownership, they do not look further into the depreciation of the property's value (frequently referred to as the "moral hazard" issue in economics), which is most certainly affecting property rights in turn. Also, in building a US-focused argument, the authors do not benefit from the lessons the EU jurisprudence might have to teach. Take, for example, Chapter 9, which could be further explored in the light of the ECJ ruling I remain somewhat sceptical that a clearer defined concept of ownership, in light of the exhaustion principle, would be enough to pave the road towards a consumer-centric regulative framework in the digital market. The ample references in the book to certain rapidly evolving digital services and goods, such as automated systems, IoT, and wearable technology, certainly explain well the limited choices reserved for the consumer. Yet in a global digital market, the potential for US copyright reform, supported further by encrypted transactions, is not enough to guarantee the reinforcement of property rights for allowing meaningful choices for consumers.
